
1 JOHN J. SCHATZ, Bar No. 141029 
JSchatz 13@cox.net 

2 P.O. Box 7775 
Laguna Niguel, California 92607 

3 Telephone: (949) 683-0398 

4 

5 

6 

7 

Facsimile: (925) 977-1870 

Attorney for APPROPRIATIVE POOL 

FEE EXEMPT 

EXEMPT FROM FILING FEES 

PER CAL. Gov. CODE§ 6103 

8 

9 

SUPERIOR COURT OF THE STATE OF CALIFORNIA 

COUNTY OF SAN BERNARDINO 

10 

11 CHINO BASIN MUNICIPAL WATER 
DISTRICT, 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Petitioner, 

v. 

CITY OF CHINO, et al. , 

Defendants. 

Case No. RCVRS 51010 

[ Assigned for All Purposes to the 
Honorable Gilbert G. Ochoa] 

APPROPRIATIVE POOL NOTICE OF 
MOTION AND MOTION FOR AW ARD 
OF EXPENSES, INCLUDING 
ATTORNEY FEES PER CONTRACT 
AND CIVIL CODE SECTION 1717; 
MEMORANDUM OF POINTS AND 
AUTHORITIES 

[Filed With: 
1. Declaration of Mitchell C Tilner; 
2. Declaration of Tracy Egoscue; 
3. Declaration of Edgar Tellez Foster; 
4. Declaration of John J. Schatz; 
5. [Proposed] Order] 

Date: 
Time: 
Dept: 

July 29, 2024 
9:00 a.m. 
R17 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

TABLE OF CONTENTS 

Page 

TABLE OF AUTHORITIES ............................................................................................................ 3 

NOTICE OF MOTION AND MOTION .......................................................................................... 4 

MEMORANDUM OF POINTS AND AUTHORITIES .................................................................. 6 

I. INTRODUCTION ................................................................................................................ 6 

II. FACTUAL AND PROCEDURAL HISTORY ................................................................. 9 

III. ARGUMENT ..................................................................................................................... 12 

A. 

B. 

C. 

The AP is entitled to recover its costs on appeal, including reasonable 
attorney fees ............................................................................................................ 12 

The AP is entitled to recoup from Ontario et al. the sums other AP 
members were surcharged to cover Ag Pool's costs on appeal, including its 
reasonable attorney fees .......................................................................................... 13 

Ontario et al. Also Owe Their Share of Approved AP Expenses Unrelated 
to the Appeal, Including AP Legal Counsel and Consulting Services .................... 14 

15 IV. CONCLUSION .................................................................................................................. 15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

04342. 00I08\34950183. I 

2 

AP's Mot. Expenses Pursuant to Contract 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

25 

26 

27 

28 

TABLE OF AUTHORITIES 

Cases 

Brown Bark III, L.P. v. Haver 

Page(s) 

(2013) 219 Cal.App.4th 809 ..................................................................................... 13 

Hsu v. Abbara 
(1995) 9 Cal. 4th 863 ................................................................................................ 13 

Statutes 

Civil Code 
§ 1717 ..................................................................................................................... 4, 8 
§ 1717(a) ................................................................................................................... 12 
§ 1717(b)(2) ............................................................................................................... 12 

3 

04342.00108\34950183.1 AP's Mot. Expenses Pursuant to Contract 



1 

2 

NOTICE OF MOTION AND MOTION 

3 TO ALL PARTIES AND THEIR ATTORNEYS: 

4 PLEASE TAKE NOTICE that on July 29, 2024, at 9:00 a.m., or as soon thereafter as this 

5 matter may be heard, in Department RI 7 - Rancho Cucamonga District of the San Bernardino 

6 County Superior Court, located at 8303 Haven Ave., Rancho Cucamonga, California, the 

7 Appropriative Pool ("AP") will, and hereby does, move for an order requiring the City of Ontario, 

8 the City of Chino, Monte Vista Water District, and Monte Vista Irrigation Company ( collectively 

9 "Ontario et al."), who are all members of the AP, to pay (1) their shares of duly approved AP 

10 special assessments covering the AP's legal and administrative expenses, including AP's costs 

11 and fees incurred as the prevailing party on appeal, and (2) costs and fees Ag Pool incurred 

12 defending against the same appeal, a sum that the AP surcharged to other AP members and 

13 advanced to Ag Pool pursuant to the AP's contractual obligations. Since Ontario et al. alone 

14 caused Ag Pool to incur those costs and fees, they alone should bear them. 

15 This Motion is made pursuant to the March 12, 2024 Opinion in Court of Appeal in Case 

16 No. E079052, wherein the Court affirmed this court's order that the Terms of Agreement 

17 ("TOA") resolved the dispute between the AP and the Agricultural Pool ("Ag Pool") under 

18 Section 5.4(a) of the parties' Peace Agreement and bound Ontario et al. with respect to both 

19 the TOA and AP expenses approved by majority vote. The Court of Appeal also awarded the 

20 AP costs on appeal. As the prevailing party, the AP is entitled per Civil Code Section 171 7 and 

21 Section 9.2(d) of the Peace Agreement to recover its costs, including reasonable attorney's fees. 

22 The Motion is based on this Notice of Motion and Motion, the accompanying 

23 Memorandum of Points and Authorities; the Declarations of Mitchell C. Tilner, Tracy Egoscue, 

24 Edgar Tellez Foster and John J. Schatz; the March 12, 2024 Opinion; the [Proposed] Order; as 

25 well as the files in this action, the arguments of counsel, and any other matters properly before the 

26 Court at the hearing on the Motion. 

27 

28 
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1 Dated: June 26, 2024 JOHN J. SCHATZ 
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4 
Attorney for APPROPRIATIVE POOL 
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1 

2 I. 

3 

MEMORANDUM OF POINTS AND AUTHORITIES 

INTRODUCTION 

By this Motion, the AP seeks to recover from AP members City of Ontario, City of Chino, 

4 Monte Vista Water District, and Monte Vista Irrigation Company ( collectively "Ontario et al.") 

5 (1) their shares of duly approved AP special assessments covering the AP' s legal and 

6 administrative expenses, including AP's costs and fees incurred as the prevailing party on appeal, 

7 and (2) costs and fees Ag Pool incurred defending against the same appeal, which were advanced 

8 by the AP Pool but should be borne in full by Ontario et al. because they were solely responsible 

9 for causing Ag Pool to incur the costs and fees. The AP is entitled to recover these amounts from 

10 Ontario et al. pursuant to the September 2012 Restated Judgment ("Judgment") in this action, the 

11 June 2000 Peace Agreement between the AP and Ag Pool, the March 2022 Terms of Agreement 

12 ("TOA") between the AP and Ag Pool, and_the March 12, 2024 Court of Appeal Opinion in 

13 appeal number E079052, which validated the TOA and confirmed the AP's authority to bind 

14 all its members to pay expenses approved by majority vote. 

15 With minor exceptions, Ontario et al. have refused to pay their share of the special 

16 assessments since November 2021, taking the position the AP lacked authority to impose the 

17 special assessments over their objections. The Court of Appeal has now rejected that position. As 

18 members of the AP, Ontario et al. should now be ordered to pay their fair share of the AP's 

19 expenses. After the AP took action by majority vote at its June 12, 2024 meeting to authorize AP 

20 legal counsel to file this motion for costs on appeal and unpaid AP special assessment invoices, 

21 and days before the filing date for this motion, Ontario et al. notified the AP that they would pay 

22 invoices for the TOA settlement and Ag. Pool expenses. What remains outstanding are 

23 $262,761.21 in unpaid AP special assessment invoices for administrative costs and attorney fees, 

24 including fees the AP incurred on appeal, plus costs and attorney fees Ag. Pool incurred on 

25 appeal, which the AP advanced to Ag Pool. (Tellez Foster Deel. pp. 2-3). 

26 This Motion follows a series of motions and an appeal that started with certain members 

27 of the AP filing a motion asking this Court to interpret Section 5.4(a) of the Peace Agreement, 

28 
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1 which provides for the AP to pay certain expenses incurred by Ag Pool. That motion argued that 

2 in entering the Peace Agreement, the AP members did not give Ag Pool a blank check, allowing 

3 it to pass any cost along to the AP unchecked. Ultimately, the court agreed, and interpreted 

4 Section 5.4(a) to have certain limitations. Following that decision, the City of Chino filed a 

5 motion for reimbursement, asking the Court to order Ag Pool to reimburse the AP for payments 

6 made from fiscal year 2020/21 through 2022/23. The City of Ontario and the two Monte Vista 

7 entities joined the motion. While this motion was pending, the AP and Ag Pool engaged in 

8 settlement discussions that culminated in settlement referred to as the "TOA." Ontario, et al. 

9 objected to the TOA and stated they would not comply with it, but a majority of the AP voted to 

10 enter the agreement with the Ag Pool. The settling parties then notified the court that the TOA 

11 had been signed. The TOA marked the beginning of the dispute between Ontario et al. and the 

12 AP. 

13 On April 22, 2022, this court issued an order denying Ontario et al.'~ motion for 

14 reimbursement, finding that the TOA rendered the motion moot, and that Ontario et al. were 

15 bound by the AP majority's vote to approve the TOA. Ontario et al. appealed from that order arguing, 

16 among other things, that this Court's order presented "a false characterization of the [ AP] as the 'sole obligor' 

1 7 for payment of Agricultural Pool legal expenses under Section 5.4( a) of the Peace Agreement," that the TOA 

18 effectively and improperly amended both the Peace Agreement and this Court's April 22 Order interpreting 

19 Section 5 .4 of the Peace Agreement, and that the AP did not have the authority to enter the TOA. 

20 ( Ontario/Monte Vista Appellants' Opening Brief, pp. 21-22; pp. 34-35; p. 361 ). 

21 The Court of Appeal affirmed. It held that the AP is a party and the entity obligated in its 

22 capacity as a pool to pay Ag Pool expenses under Section 5.4(a) of the Peace Agreement. In 

23 its conclusion, the Court of Appeal further explained that "neither the Judgment nor the 

24 Peace Agreement requires the Ap Pool to obtain unanimous consent of its members to act. 

25 To hold otherwise would disrupt the efficient management of the Basin as provided for in the 

26 

27 

28 

1 For purposes ofreducing the size of the exhibit attached to this motion, citation to the document 
on file with this Court in this proceeding is used. 
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1 Judgment." (Deel. of Mitchell C. Tilner, exh. A [Chino Basin Municipal Water District v. 

2 City of Chino (Mar. 12. 2024, E079052) typed opn. p. 24].) 

3 The gist of the Court of Appeal's opinion, in other words, was that the AP is the party 

4 obligated to pay the Ag Pool fees pursuant to Section 5.4(a) of the Peace Agreement and that 

5 all AP members, including Ontario et al., are bound to pay special assessments and expenses 

6 approved by a majority of the Pool's voting power. "[A] decision-making process 

7 untethered to the majority rule voting system" would result in "'chaos.'" (Id. [typed opn. p. 

8 15].) 

9 The Court of Appeal also awarded costs on appeal to the respondents: the AP, Ag 

10 Pool, and Chino Basin Watermaster. 

11 Section 9 .2( d) of the Peace Agreement provides, with certain exceptions not relevant here, 

12 that the prevailing party "[i]n any adversarial proceedings between the Parties" shall recover 

13 reasonable attorney's fees and costs. (Schatz Deel., exh. A, p. 59.) The appeal was an 

14 adversarial proceeding under the Peace Agreement. As the prevailing party, the AP is 

15 entitled to award of appeal costs, including attorney fees, pursuant to Section 9 .2( d) of the 

16 Peace Agreement and as provided in Civil Code 1717 for such contracts.2 

17 While the appeal was pending and continuing through today, however, Ontario et al. 

18 have refused to pay their proportionate shares of the majority-approved AP special 

19 assessments invoices for AP administrative and legal costs shown in the attached invoices. 

20 (Tellez Foster Deel. pp. 2-3). This court should now order Ontario et al. to pay the AP's costs 

21 and reasonable attorney fees incurred on appeal as well as their share of the unpaid special 

22 assessments invoices for AP administrative and legal costs approved by the AP's voting 

23 majority. And, for reasons we explain, the court should also order Ontario et al. to pay the 

24 costs and attorney fees Ag Pool incurred on appeal defending the TOA. 

25 

26 

27 

28 

2 Ontario has acknowledged the appeal involved a dispute "over the meaning of the Peace 
Agreement, in particular, Section 5.4(a), which delineates the scope of the Appropriative Pool's 
obligation to pay certain Agricultural Pool assessments and expenses." (Appellants' Opening 
Brief of City of Ontario, Monte Vista Water District, and Monte Vista Irrigation Co, p. 17.) 
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1 II. FACTUAL AND PROCEDURAL HISTORY 

2 In June 2000, the AP and the parties to the Judgment, including Ontario et al., signed 

3 the Peace Agreement, which resolved certain disputes among them. In Section 5.4(a) of the 

4 Peace Agreement, the parties agreed that the AP would pay Ag Pool's legal and other 

5 expenses during the term of the Peace Agreement. (Schatz Deel., exh. A, p. 41.) 

6 In 2010, the AP approved a legal services agreement with John J. Schatz to represent 

7 the AP as directed. Since then, Schatz has continuously served as AP legal counsel. (Schatz 

8 Deel., exh. B.) 

9 Over many years, all AP special assessments, including those approved to pay Ag 

10 Pool expenses and Mr. Schatz's fees, were paid by the AP members, including Ontario et al., 

11 without protest. (Schatz Deel. p. 2.) 

12 In 2020, a dispute between the two Pools arose under Section 5.4(a) of the Peace 

13 Agreement. The dispute spawned litigation and resulted in several court orders. Until 

14 November 2021, all AP members continued to pay their shares of all AP special assessments. 

15 On November 11, 2021, the AP issued a special assessment for legal services. On November 

16 30, the City of Ontario sent a letter to Watermaster rejecting the November 11, 2021 AP 

17 special assessment on the ground that the assessment was not supported by any legal 

18 authority. (Schatz Deel., exh. C.) Since then, Ontario has not paid any AP special 

19 assessments for any AP administrative and legal expenses, though all such assessments have 

20 been approved by a majority of the Pool's voting power. (Schatz Deel., exh. D.). 

21 Monte Vista Water District and Monte Vista Irrigation Company ( collectively Monte 

22 Vista entities) also did not pay the November 11, 2021 AP special assessment. Except for a 

23 small amount of two AP special assessments, the Monte Vista entities have not paid any AP 

24 special assessments invoices for AP administrative and legal costs since that time. (Schatz 

25 Deel., exh. D, pp. 154-157). 

26 The City of Chino paid the November 11, 2021 AP special assessment. But except for 

27 small amounts of two AP special assessments, Chino also has not paid any other AP special 

28 
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1 assessments for AP administrative and legal costs since that time. (Schatz Deel., exh. D pp. 

2 158-159). 

3 In January 2022, Ontario et al. filed motions seeking to compel Ag Pool to reimburse 

4 the AP for certain legal expenses the AP had previously paid under the Peace Agreement. 

5 Those motions initiated the proceedings that ultimately resulted in the appeal. 

6 On March 22, 2022, the AP resolved its dispute with Ag Pool under Section 5.4(a) of 

7 the Peace Agreement when a majority of the AP voting power approved the TOA. (Schatz 

8 Deel., exh. E). 

9 Section 6.b. of the TOA detailed the procedures governing the AP's payment of Ag 

10 Pool expenses under the Peace Agreement going forward: "The Ag Pool shall submit all 

11 invoices to be paid by the AP to W atermaster in a form that enables a determination by the AP 

12 that all invoiced expenses are not adverse to the AP and benefits the Ag Pool, and are in 

13 accordance with the [court's] Order." (Id. [TOA p. 2].) Accordingly, the AP provides Ag Pool 

14 invoices for consideration at AP meetings, at which they are voted on. The vote is recorded and 

15 included in the report out of confidential session or otherwise. 3 (Schatz Deel., exh. D) 

16 At the March 22, 2022 meeting, Ontario et al. stated on the record that they "do not 

17 consent to the terms of settlement, want to be excluded from the Terms, and are not obligated to 

18 and will not comply with the Terms." (Schatz Deel., exh. E, ( emphasis added). 

19 On April 22, 2022, this court heard the reimbursement motions filed by Ontario et al. 

20 This court denied the motions as moot based on the TOA, which comprehensively resolved 

21 the Peace Agreement 5.4(a) adversarial proceedings that were litigated starting in 2020. 

22 (Schatz Deel., exh. F.). Despite the AP majority having voted to approve special 

23 assessments and expenses, and despite this court's April 22 order upholding the AP's 

24 authority to incur expenses binding on all members by majority vote, the Monte Vista 

25 

26 

27 

28 

3 This process means that after the AP considers and takes action by majority vote to approve 
expenses, AP parties are bound by such action. Post hoc challenges to invoices or other AP 
actions would defeat the purpose of majority vote and operate to thwart the TOA, the Stipulated 
Judgment and Court of Appeal's affirming Opinion. 
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1 entities and City of Chino sent letters to the AP withholding payment of AP special 

2 assessments unless expressed demands and conditions were met. (Schatz Deel., exh. G.). 

3 To avoid breaching the TOA with respect to payment of both the $370,000 settlement 

4 amount and the monthly ongoing Ag Pool expenses, and to fund the AP's defense of the 

5 TOA while also continuing to pay other AP expenses that included its legal counsel and AP 

6 consultants, the AP was forced to surcharge those AP members who continued to pay their 

7 assessments, in order to cover the shortfall resulting from Ontario et al.' s refusal to pay their 

8 share of the assessments. (Tellez Foster Deel., p. 3). To the date of this Motion, Ontario et 

9 al. have only paid AP special assessments for their share of the Ag Pool settlement payment 

10 and Ag Pool expenses, but not AP special assessment invoices for AP administrative and 

11 legal expenses. (Ibid.) The surcharge borne by the other AP members due to Ontario et al.' s 

12 ongoing refusal totals $262,761.21. (Ibid.) This amount includes part but not all of the AP 

13 costs, including attorney fees, on appeal. (Ibid.) 

14 Ontario et al. appealed from the court's April 22 order. In its March 12, 2024 Opinion 

15 the Court of Appeal affirmed the order, holding that the Pools had the authority under the 

16 Judgment to settle their inter-Pool disputes (here through the TOA) and Ontario et al. are 

17 bound by the Pools' action. (Tilner Deel., exh. A.). 

18 Over the period of time Ontario et al. have failed to pay their AP assessments, they 

19 have continued to participate in AP meetings, which included discussion and majority vote 

20 on Ag Pool expenses and AP special assessments, and they continued to receive assessment 

21 invoices administered by Watermaster staff following direction by the AP based on AP-

22 approved actions. All AP special assessment invoices were approved by majority vote. 

23 (Schatz Deel., exh. D.). 

24 Peace Agreement Section 9 .1 states a Party is in default under that Agreement if it fails to 

25 perform or observe any term or covenant that it is to perform or observe. Peace Agreement 

26 Section 9.2(d) provides the prevailing party in any adversarial proceeding is entitled to 

27 recover costs, including attorneys' fees: 

28 
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1 . In any adversarial proceedings between the Parties other than the dispute resolution 

2 procedure set forth below and under the Judgment, the prevailing Party shall be entitled to 

3 recover their costs, including reasonable attorneys' fees. If there is no clear prevailing 

4 Party, the Court shall determine the prevailing Party and provide for the award of costs 

5 and reasonable attorneys' fees. In considering the reasonableness of either Party's request 

6 for attorneys' fees as a prevailing Party, the Court shall consider the quality, efficiency, 

7 and value of the legal services and similar/prevailing rate for comparable legal services in 

8 the local community4. (Schatz Deel., exh. A, p. 59.) 

9 III. ARGUMENT 

10 A. The AP is entitled to recover its costs on appeal, including reasonable 

11 attorney fees. 

12 Attorney fees are an item of costs in any action on a contract within the meaning of Civil 

13 Code Section l 717(a), which provides: "In any action on a contract, where the contract 

14 specifically provides that attorney's fees and costs, which are incurred to enforce that contract, 

15 shall be awarded either to one of the parties or to prevailing party, then the party who is 

16 determined to be the party prevailing on the contract, whether he or she is the party specified in 

17 the contract or not, shall be entitled to reasonable attorney's fees in addition to other costs." 

18 Civil Code Section l 717(b )(2) provides in relevant part: "the party prevailing on the 

19 contract shall be the party who recovered a greater relief in the action on the contract." When a 

20 party completely defeats all contract-based claims against it, it is the prevailing party as a matter 

21 oflaw. (Hsu v. Abbara (1995) 9 Cal. 4th 863, 866, 876; Brown Bark IIL L.P. v. Haver (2013) 

22 219 Cal.App.4th 809, 825.) 

23 

24 

25 

26 

27 

28 

4 In its April 1, 2022 Rebuttal to the TOA, Ontario acknowledged the Section 9 .2( d) attorney fee
shifting provision in the Peace Agreement for adversarial proceedings (Rebuttal Brief and 
Objections RE: Joint Statement Regarding Settlement Between Appropriative Pool And Agricultura] Pool 
Re: Peace Agreement 5.4(A), Which Does Not Settle The Reimbursement Motion; p. 10, lines 13-14). For 
purposes of reducing the size of the exhibit attached to this motion, citation to the document on 
file with this Court in this proceeding is used. 
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1 Here, the AP is the prevailing party in an adversarial proceeding regarding the TOA that 

2 arose under Section 5.4(a) of the Peace Agreement because the AP was the respondent on appeal 

3 and the Court of Appeal affirmed the trial court order in its entirety. In its opening brief on 

4 appeal, Ontario acknowledged that the adversarial proceeding at the heart of the appellate 

5 decision arose under the parties' contract, i.e., the Peace Agreement: "[T]he Order from which 

6 this appeal is taken arises from a dispute over the meaning of the Peace Agreement, in particular, 

7 Section 5.4(a), which delineates the scope of the Appropriative Pool's obligation to pay certain 

8 Agricultural Pool assessments and expenses." (Appellants' Opening Brief of City of Ontario, 

9 Monte Vista Water District, and Monte Vista Irrigation Co, p. 17.) 

10 Accordingly, per Section 9 .2( d) of the Peace Agreement, the AP is entitled to recover its 

11 costs on appeal, including reasonable attorneys' fees. 5 

12 B. The AP is entitled to recoup from Ontario et al. the sums other AP members 

13 were surcharged to cover Ag Pool's costs on appeal, including its reasonable 

14 attorney fees. 

15 Ag Pool legal expenses, including costs and attorney fees on appeal, comprise part of the 

16 Ag Pool expenses the AP agreed to pay and has paid pursuant to the Peace Agreement and the 

17 TOA. Ontario et al. are bound by both the Peace Agreement, which they signed, and the TOA, 

18 which the Court of Appeal validated as binding on them. The Court of Appeal affirmed the trial 

19 court's order finding that the AP has the authority to act by majority vote and bind all AP 

20 members, including Ontario et al., for all purposes including entering into the TOA. 

21 The TOA was for the purpose of comprehensively resolving an ongoing dispute and 

22 avoiding future disputes between the Ag Pool and AP. By affirming the power of the AP to act by 

23 binding majority vote pursuant to the Peace Agreement and Judgment, the TOA provided a 

24 

25 5 As the Court of Appeal concluded: "[T]heTOA clarified thePeaceAgreement-
specificallytheAp Pool's obligation to pay for the Ag Pool's legal expenses-by defining 

26 the procedures for processing the Ag Pool's requests going forward." (Tilner Deel., exh. 
A [typed opn. p. 22].) The Court of Appeal further concluded: "[T]he Peace Agreement 

27 acknowledged and affirmed the Ap Pool's power to resolve disputes over the Pool's 
obligations via a majority vote." (Id. [typed opn. p. 15].) 

28 
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process for collective action to avoid "a decision-making process untethered to the majority 

2 rule voting system" that would result in '"chaos."' (Tilner Deel., exh. A [typed opn. p. 15].) 

3 For this reason, the Ag Pool like the AP had an equal and intertwined interest in affirming 

4 the superior court order upholding the TOA that foundationally provided for collective AP 

5 approval in order to avoid an endless series of challenges to Ag Pool invoices brought by one 

6 or a few AP members. 6 Consequently, it was appropriate and necessary for Ag to participate 

7 in the appeal initiated by Ontario et al. By appealing, Ontario et al. forced both the AP and 

8 the Ag Pool to incur costs, including attorney fees, to defend the TOA and the AP's authority 

9 to act by majority vote, both of which the Court of Appeal validated. Therefore, all of the Ag 

10 Pool's costs on appeal including its reasonable attorney fees, which have been surcharged to 

11 other AP members and advanced to Ag Pool pursuant to the Peace Agreement, should be 

12 borne by Ontario et al. 

13 

14 C. Ontario et al. Also Owe Their Share of Approved AP Expenses Unrelated to 

15 the Appeal, Including AP Legal Counsel and Consulting Services 

16 The legal bases for Ontario's objection to paying AP legal counsel services, which are AP 

17 expenses, are described in Ontario's legal counsel's November 30, 2021 letter to Watermaster. 

18 The letter stated Ontario intends to (and did) withhold payment of the special assessment for AP 

19 legal services and may seek Court intervention. 7 (Schatz Deel. exh. C.) Ontario did just that in 

20 its April 1, 2022 TOA Rebuttal Brief and thereafter in the appeal raising the same and related 

21 arguments challenging the authority of the AP to take binding actions by majority vote. 

22 

23 

24 

25 

26 

27 

28 

6 The process for considering and approving Ag Pool invoices includes a determination that Ag's 
invoiced expenses, including for Ag appeal expenses, are not adverse to the AP and benefits the 
Ag Pool, and are in accordance with the May 28, 2021 Court Order. 

7 Starting with the November 18, 2021 invoice that was the subject of the letter, Ontario stopped 
making payments on all AP special assessment invoices without any explanation. Those invoices 
were to pay for all AP expenses that include: AP legal counsel and consultants engaged by the AP 
either directly or through AP legal counsel, the Aij Pool settlement payment, and ongoing Ag 
Pool expenses. Starting June 21 st through June 25 1 Ontario et al. paid their outstanding invoices 
for the Ag. Pool settlement payment and Ag. Pool expenses per the TOA, but have continued to 
withhold payment for AP administrative and legal expenses. (Deel. of Edgar Tellez Foster, p. 3). 
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1 Ontario's legal arguments were fully considered and rejected by the Court of Appeal in its 

2 March 12, 2024 Opinion construing the parties' respective rights and obligations under the Peace 

3 Agreement and stipulated Judgment. The legal authority of the AP to act and to bind all members 

4 by majority vote to engage legal counsel for the purposes determined by the AP was cited by the 

5 Court of Appeal, among other examples spanning more than 40 years, of the type of activity the 

6 AP could undertake in a representative capacity. (Tilner Deel., exh. A [typed opn. p. 11].) 

7 Ontario's letter states it previously consented to AP legal representation. The Court of Appeal 

8 stated: "[t]he parties' conduct and extensive course of dealing clarify any uncertainty in whether 

9 the Pools may act in a representative capacity." (Id. [typed opn. p. 16].) 

10 In their April 18, 2022 Moving Parties' Reply To Surrebuttals Filed By the Appropriative 

11 Pool And The Agricultural Pool, Ontario et al. said: "[t]o be clear, the Moving Parties do not 

12 dispute that all AP members are bound by the Judgment including its voting provisions in the 

13 Pooling Plan." (Moving Parties' Reply To Surrebuttals Filed By the Appropriative Pool And The 

14 Agricultural Pool; p. 8.). The Court of Appeal confirmed the authority of the AP to act by 

15 majority vote in its conclusion stating "the superior court correctly concluded that neither the 

16 Judgment nor the Peace Agreement requires the Ap Pool to obtain unanimous consent of its 

17 members to act. To hold otherwise would disrupt the efficient management of the Basin as 

18 provided in the Judgment." (Tilner Deel., exh. A [typed opn. p. 24].) 

19 In a series of letters issued during the pendency of the appeal, the Monte Vista entities and 

20 Chino defied this court's April 2022 Order and TOA by continuing to assert arguments fully 

21 addressed in the Order and refusing to pay AP special assessments until their conditions were 

22 met. (Schatz Deel., exh. G.) As set forth in this Motion, the Court of Appeal Opinion fully 

23 addressed and disposed of the issues raised in the letters by affirming the April 2022 Order. 

24 IV. CONCLUSION 

25 Pursuant to section 9 .2( d) of the Peace Agreement and the Court of Appeal's Opinion 

26 upholding the AP majority's power and authority to enter contracts and incur expenses binding on 

27 all members and authorizing the AP to recover costs on appeal, the AP is entitled to recover from 

28 
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1 Ontario et al. the Ap Pool's legal and administrative expenses, including appellate costs and 

2 attorney fees, as detailed in the attachment hereto. 

3 The AP is also entitled to recover from Ontario et al. sums the AP surcharged other 

4 members and advanced to pay Ag Pool's appellate costs and attorney fees, as detailed in the 

5 attachment hereto. 

6 This court should so order. 
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8 Dated: June 26, 2024 
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JOHN J. SCHATZ 

By:~~o S~ 
.i6HN J. fcttA TZ cf 
Attorney for APPROPRIATIVE POOL 
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CHINO BASIN WATERMASTER 
Case No. RCVRS 51010 

Chino Basin Municipal Water District v. City of Chino, et al. 

PROOF OF SERVICE 

I declare that: 

I am em ployed in the County of San Bernardino, California. I am over the age of 18 years and not 
a party to the action within. My business address is Chino Basin Watermaster, 9641 San 
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On June 26, 2024 I served the following: 

1. APPROPRIATIVE POOL NOTICE OF MOTION AND MOTION FOR AWARD OF 
EXPENSES, INCLUDING ATTORNEY FEES PER CONTRACT AND CIVIL CODE 
SECTION 1717; MEMORANDUM OF POINTS AND AUTHORITIES 

ILi BY MAIL: in said cause, by placing a true copy thereof enclosed with postage thereon 
fully prepaid, for delivery by the United States Postal Service mail at Rancho 
Cucamonga, California, addresses as follows: 
See attached service list: Mailing List 1 

I I BY PERSONAL SERVICE: I caused such envelope to be delivered by hand to the 
addressee. 

I I BY FACSIMILE: I transmitted said document by fax transmission from (909) 484-3890 
to the fax number(s) indicated. The transmission was reported as complete on the 
transmission report, which was properly issued by the transmitting fax machine. 

IX I BY ELECTRONIC MAIL: I transmitted notice of availability of electronic documents by 
electronic transmission to the email address indicated. The transmission was reported 
as complete on the transmission report, which was properly issued by the transmitting 
electronic mail device. 
See attached service list: Master Email Distribution List 

I declare under penalty of perjury under the laws of the State of California that the above is true 
and correct. 

Executed on June 26, 2024 in Rancho Cucamonga, California. 

~ 
By: Ruby Favela Quintero 
Chino Basin Watermaster 
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11248 STURNER AVE 
ONTARIO, CA 91761 
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IRVINE, CA 92603 
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